Tax and Duty Manual Part 45-01-05

Requests for Clearance — Capital Gains Tax and Non-

%‘# Resident Vendors
4

/\ Part 45-01-05
:f'
This x“ﬂment should be read in conjunction with sections 1034 and 1043 of the

z z Taxes Consolidation Act 1997

Revenue The information in this document is provided as a guid y
h ) and is not professional advice, including legal advice. It sh
Cain agus Custaim na hk not be assumed that the guidance is comprehensive or that
Irish Tax and Customs
provides a definitive answer in every case.

(o g



Tax and Duty Manual Part 45-01-05

Table of Contents

¢ 1 2ol 4= o TU T o PSPPSRI 3

# 2 ClEArANCE PrOCESS .eeeieeciirrieeeeeiiiteeeeeeetteeeeesitaeeeeeesabaeeeeeeestaeeeeeesnsrreeeeaasnaneeens 4

G 2.1 S T D =T Lo (=] a Lol PR 5
[

*
Charge to capital 8aiNS TaX ....eeeeeeiciiieee e 6

.1,"Capital gains tax pay and file deadlings.........ccceevvvrevreeeiriecieeciee e, 6

K\ g

2.3 ow to obtain a Personal Public Service (PPS) Number.......cccccccccovevvviccnnnnnne 6

How nce requests should be submitted.........cccccovrveeeeeiiiiiice, 7
é Advisor@nt link @ ............................................................................. 7
4 :ﬂ'red dOCGWtion %ﬁturns ............................................................... 8

4.1 Redrﬁaction oygceipt o@@ission and reply....cccoceeviiiiieeieeieeeeee e, 9
4.2 Revem@ ion on receipt of res%gent's reply and follow-up .............. 9

Appendix 1 — Non- e@nt Venu%claratio% ................................................ 11
Appendix 2 — Guide to s%tting an a@cation fo&arance ................................. 12



Tax and Duty Manual Part 45-01-05

1 Background

Gains arising on the disposal of specified assets will always be subject to Irish capital
gains tax regardless of the residence or domicile position of the individual disposing
of them.

Sectign 29 Taxes Consolidation Act (TCA) 1997 sets out what is meant by specified
assets.and includes:

i) Land in the State (which includes not just actual land but any interest in land
such as buildings or leases of land),

ii) Minerals in the State or any rights, interests, or other assets in relation to
minerals or mining for minerals or searching for minerals. In addition to
mineral rights in the State, exploration or exploitation rights in the Irish
continental shelf are deemed to be assets situated in the State, and

iii) Assets which are situated in the State, and which were used in or for the
purposes of a trade carried on by the person in the State through a branch or
agency.

To ensure that Ireland maintains its taxing rights to these specified Irish
assets, section 29 TCA 1997 clarifies that where shares in an unquoted company
derive the greater part of their value from land or mineral rights in the State, then it
too shall be specified assets for the purposes of CGT. In this context, “the greater
part of their value” means that more than 50% of the value of the shares is derived
from those assets.

Therefore, in accordance with section 29 TCA 1997, where.a non-resident individual
disposes of a specified asset, he/she will be'within the charge to Irish capital gains
tax. In this way, he/she will have a liability to capital gains tax.in respect of any gain
arising.

Sections 1034 and 1043 TCA 1997 provide that a non-resident person®is assessable
and chargeable to income tax and capital gains tax in the name of any representative
of any kind, e.g., including a solicitor, located in the State. The extent of any liability
for the non-resident vendor is the same as if he/she were actually resident’in the
State. The imposition of a charge on the representative in such cases leadsitera
liability for the representative where the vendor does not make good any income tax
or capital gains tax arising in respect of the asset being disposed of.
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2 Clearance process

It is understood that this issue arises mainly in relation to disposals of specified
assets listed at (i) above e.g., land or buildings in the State. This clearance process
has been agreed based on this understanding and the following guidance sets out
the procedure to be used in such cases. Any other relevant disposals (i.e., of
specified assets) will be dealt with on a case-by-case basis and a separate clearance
process may need to be agreed. All references to specified assets in the foregoing
should'be taken to mean those outlined at point (i) above e.g., land or buildings in
the State:

A.representative, e.g., solicitor, acting on behalf of a non-resident vendor in respect
of.the disposal of.a specified asset, may submit a clearance request to Revenue
indicating that it'issintended to distribute the proceeds arising from the disposal of
the asset: In making.a clearance'request, the representative should be satisfied that
a completesand accufatessubmission to Revenue has been made, which should
include all"doctimentationioutlined in section 4 of this manual completed in full.

When a representative makes a complete and accurate submission to Revenue (in
accordance with section 3 below).about thelintended distribution of the proceeds to
the non-resident vendar; Revenue'undertakesto reply within 35 working days if:

— acompliance intefvention is to'be’‘conducted onsthe taxpayer, or

— if further information.isirequired."Where that arises, the representative
should retain control ofithe sales praceeds. This isrequired until such time as
either Revenue confirms in writing thatithére will beino'intervention or the
intervention, including any appeal process, is‘completediand any taxes which
are assessable are paid to Revenues

If Revenue does not reply within 35 working'days, the representative who submitted
a full and accurate clearance request may distribute the salesfproceeds to the non-
resident vendor.

A new online process to manage these applications for clearance has'been
established. A representative can now submit their intentionito distribute.proceeds
to a non-resident vendor via MyEnquiries on ROS. When thesrequest is submitted
the applicant will receive an automated reply stating that if Rewenue do not respond
within 35 working days, he/she can distribute the sales proceedsto the non-resident
vendor. There will be no requirement for a further letter from Revenue to issue
providing clearance to the applicant. The automated reply will be sufficient to allow
the representative to distribute after the timeframe of 35 working days has elapsed
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and no contact has been made by Revenue in relation to the application for
clearance.

This manual provides detail in relation to the new clearance process including:

— how the clearance request should be submitted, and
- the required documentation and returns.

This'manual also outlines the process for caseworkers dealing with clearance
requests.

2.1 JIrish taxresidence
Seetion 819(1) TEA 1997 providés that an individual is resident in the State for tax
purposes.for a tax yeawif he or she is present in the State for:

a) 183 days in that tax year, or
b) 280 days between that tax year andrthe previous tax year, with a minimum of
30 days in-any year - this'is commonlysknown as the ‘look-back rule’.

Section 819(2) TCA 1997.provides thatiif an individual is present in the State for not
more than 30 days in a taxyear:

— that individual will not beresident for'that tax year,"'and
— such days are ignored for the,purpose of (b) above:

Section 820 TCA 1997 provides that ifan individual' has been resident in the State for
three consecutive tax years, he or she isiregarded as‘ordinarily resident from the
beginning of the fourth tax year.

On the other hand, he or she will cease to be ordinarily residentiih the State if non-
resident for three consecutive tax years. A persoft’can be non-resident for a tax year
but still be ordinarily resident for that year if the absence.is temporary.

An individual is non-resident for capital gains tax if he or she isineither nésident nor
ordinary resident in the tax year in which the transaction occurs.

Further information on the provisions relation to resident of individuals can be found
in Tax and Duty Manual (TDM) Part 34-00-01.


https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-34/34-00-01.pdf
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-34/34-00-01.pdf
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-34/34-00-01.pdf
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-34/34-00-01.pdf
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-34/34-00-01.pdf
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2.2 Charge to capital gains tax
As set out above, non-resident vendors are liable to capital gains tax on gains arising
from the sale of Irish specified assets.

2.2.1 Capital gains tax pay and file deadlines
The dates to pay and file capital gains tax are based on the date the specified asset
was'disposed of.

For disposals made between:

— 1 January and 30 November, payment is due by 15 December of the same
year.

— 1 December and 31 December, payment is due by 31 January of the next
year.

The capital gains tax return, i.e. the Form CG1, is due by 31 October of the next year.

2.3 How to obtain a Personal Public Segrvice (PPS) Number
In order to sell a specified asset in'lreland, the non=resident vendor will need a PPS
number.

To obtain a PPS number, the'mon:residentwendor must complete an application
Form REG1 (for the Department#6f Social Protéction - DSP)sand must provide the
following:

— Proof of identity,

— Proof of reason for why a PPS numberiis neededy

— Evidence of their current address,

— If the PPS number is to issue to a third-party representative, e.g. a solicitor or
accountant, a consent form signed by thenonsresident'vendor, and

— Afilled-in questionnaire as provided for by the DepartmentsfiSocial
Protection (DSP).

The completed forms should be scanned and emailed to CIS@welfare.ie orposted

to:

Department of Social Protection,
Shannon Lodge,
Carrick on Shannon,


https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
mailto:CIS@welfare.ie
mailto:CIS@welfare.ie
mailto:CIS@welfare.ie
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Co. Leitrim,
N41 KD81,
Republic of Ireland.

Further information on the accepted documentation to prove evidence of the above
criteria, plus a link to the DSP questionnaire and application forms, can be found on
the DSP webpage How to get a Personal Public Service (PPS) Number.

3 Howclearance requests should be submitted

In the first inStance, it is necessary for the representative seeking clearance to have
obtained a TAIN (which is either a Transaction Advisory Identification Number or a
Tax Agent Identification Number) and register for ROS. Details of how to obtain the
TAIN and register for ROS canbe.found in the TDM Part 37-00-04b - Guidelines for
agents opadvisors actifig on behalf of taxpayers.

When the répresentative is.set up on ROS.as an agent/advisor, it is necessary to link
on ROS to the'taxpayer wha.is the subjectiofithe clearance request. This “linking”
will be done by Revenue as part’of the clearange process and the relevant
documentation should be submitted with the elearance request as outlined below.
The request for clearanee (includingsthe documentation/confirmations) and the
necessary attachments@as outlined insSection 4, should be submitted via MyEnquiries
on ROS. The category/sub=category references are:

Category (enquiry relates to) Sub=category‘(and more specifically)

Capital Gains Tax (CGT) Noh-Residents

When the request is submitted, the applicant will reCeive an autemated reply stating
that if Revenue do not respond within 35.working days, he or she can distribute the
sales proceeds to the non-resident vendor.

There will be no requirement for a further letter from Revenueto issue providing
clearance to the applicant. The automated reply willbe,sufficientsto allow the
representative to distribute after the timeframe of 35Working days. has elapsed and
no contact has been made by Revenue in relation to the application for‘clearance.
The submission of an enquiry to the above category/sub-category combinations
result in an automatic system acknowledgement. A step by step/guide on how.to
submit the application for clearance is available at Appendix 2.

3.1 Advisor client link

As mentioned above, the representative must link on ROS to the taxpayer who is the
subject of the clearance request. In order to do this, a Transaction Advisory
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Notification must be completed for each individual client. Advisors must retain
either a physical copy, or a scanned copy, of the signed mandate for a period of 6
years.

This Transaction Advisory Notification should be submitted with the request for
clearance, as per section 4.

4+ Required documentation and returns

Wheré airepresentative submits a clearance request to Revenue indicating the
intentionito distribute the sales proceeds and seek clearance, the application must
be accompanied by certain documentation and returns. These include:

a) The form im Appendix 4, filled out and signed by the non-resident vendor.
This declaration form ingltides the following information:

= Declaration of nonsresidence: any request for clearance should be
accompanied by a declaration of non-residence by the vendor.

— Cenfirmationas to how the property was used during the period of
ownership.

b) Transaction®Advisory Notification signed by the client to confirm that the
representativeisiacting onghissor her behalf.

c) Form CG1 for the tax year ingWhich the dispesal takes place. Please note, a
CG1 is required where a claim forPPR relief'is made.

d) CGT computation: the.€GT computation should'include a breakdown of base
cost, enhancement expenditure, details of losses carried forward, claim for
PPR relief etc. where applicable. The provision of this infosmation is to ensure
that the CGT computation can be readilyyeconciled by Revenue without the
need to revert for clarification. *The representative is invited to submit any
information related to the CGT positiean which'may be relevant in this regard.

e) Full payment of CGT liability (assuming one iswdue)yin respect of the asset
subject to the disposal. Where no payment is made“due to losses arising/
PPR relief etc., this should be confirmed, and‘the necessary detail provided.

f) Contract of sale as evidence of proceeds.

g) Details on how the property was used during the"period ofsewnership (this is
to ensure there is no outstanding charge to incomeitax in respect of income
arising from the property).

— If the property was rented, confirmation that allrelevant income tax
returns have been filed and all liabilities paid. Where the income tax
returns were filed by a resident agent on behalf of the non-resident
landlord, details of the agent PPS number must also be provided.


https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/transaction-advisory-notification-link-form.pdf
https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
https://www.revenue.ie/en/gains-gifts-and-inheritance/documents/formcg1.pdf
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4.1 Revenue action on receipt of submission and reply

As per section 3, the submission of an enquiry to a “clearance” category will
generate an automatic reply. The submission will be reviewed by a Revenue
caseworker.

Revenue has a defined period of 35 working days to carry out that review and decide
whether further review or an intervention is warranted.

If thesreviéw results in the caseworker identifying tax non-compliance issues, a
Revenue reply will be sent to advise the representative that clearance is not granted.
The naturegofithe compliance intervention that is commenced may vary depending
on+the matters'identified in the review. However, on the basis of a full submission
having been previded, it is reasonable to expect that any such compliance
intervention will take the form of‘a Level 2 Compliance Intervention — Risk Review or
Audit depending on"the tax heads.involved. Any communication about a compliance
interventien will be condueted in aceordance with the relevant Revenue Code of
Practice.

If no contact is received from Revenue in the defined period, the representative can
distribute the sales préceeds and*hé or she will not be liable for any capital gains tax
or income tax liabilities that arise subségquently in_respect of that specified asset.

This tax and duty manual is written on the basis that allFfequired documentation
outlined in section 4 is included in'the representative’s submission. In the event that
clarification is required in relation to'the submission, or the réquired documentation
is not submitted in full, Revenue willicontact the representativesAny such contact
means that deemed clearance is not provided.

4.2 Revenue action on receipt of resident,agent’s.reply and follow-up
If no additional liabilities arise and the Revenue caseworker issin‘a position to finalise
the case, a letter will be sent to the representative'as.appropriates

If additional liabilities arise and it is not possible to get agreement, Revenue will
write to the representative and the taxpayer outlining the basis for any @ssessment
being raised. The taxpayer will have the right to appeal against the assessmeéntfin
the normal manner.

Where a clearance request was not complete and further information has been
requested, Revenue will respond based on the outcome of that position.
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Appendix 1 — Non-Resident Vendor Declaration
Further guidance on this form is contained in the TDM Part 45-01-05.

Declaration of non-residence:
Ilconfirm that for [Year of Disposal], | will spend:

— _less than 183 days in the State, and
— #less than 280 days in the State in the [Year of Disposal] and [Year Preceding
pEposall.

I'am therefore:neither tax resident nor ordinarily tax resident in the State for [Year of
Digpasal] in aceordance with Séections 819 and 820 TCA 1997.

Propertysuse:
Please outline how theyproperty wasused during the period of ownership.

If the property was rented during the'petiod of ownership, please confirm whether
all relevant income tax returns have been filed and paid'(tick the box if applicable):

| confirm that all relevant income'tax returns have been filedand paid

Documentation requirements:
| confirm that the following documentatiofjhave been provided to'my
representative:

— Form CG1,

— Capital gains tax computation, including ajoreakdown of base cost,
enhancement expenditure, details of losses carried forwardmwhere applicable

— Evidence of full payment of CGT liability (assuming ene is due).in respect of
the asset subject to the disposal,

— Contract of sale,

— Details on how the property was used for the period of'owhership,

— If the property was rented during the period of ownership, confirmatien that
all relevant income tax returns have been filed and paid.

Signed:
Date:

11
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Appendix 2 — Guide to submitting an application for clearance

Guide to submitting an application for clearance under sections 1034/1043 TCA
¢ 1997 to distribute sales proceeds to a non-resident vendor.

A representative making an application for clearance under sections 1034/1043 TCA
@297 to distribute sales proceeds to a non-resident vendor can use the following
II.lst%o submit a clearance request to Revenue via MyEnquiries on ROS.

1. og in to your ROS Account. Go to the the “My Services” tab and select
Enquiries”:

MY SERVICES REVENUE RECORD PROFILE

My Frequently Used Services

MyEnquiries

Figure 1: Showing I\ﬂ(ws tabBrPS \.0
e % <
2. Scroll to the bot@yf the “MyEnquiries ‘xn and select “Add New
Enquiry”: 6 G

3. Select the following:

Enquiry relates to: Capital Gains Tax (CGT)

More specifically: Non-Residents O’J\' ‘E

7, ”~
Enquiry relates to * @ é- G
Capital Gains Tax (CGT) v OO &;,

More specifically * @ . @
Non Residents v ®

Figure 3: Showing the drop-down options when opening a new enquiry on MyEnquiries ¢

12
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4. Enter the information regarding your request in the “Enquiry details” box.
You can attach supporting documents at the bottom of the screen:

Filename can only be alphanumeric and max length of 50. ﬂ

% Attach supporting information
((
¢

« P What file types can | attach?

Drop files here...

A\

@ Add files... || % cancel upload

Figure 4: Shovuﬁ'g‘how to attaﬁl)pporting docu Tm entation to your MyEnquiry

5. Once comp@ selec%mlt enqui at the bottom of the screen:
o

Y ’)‘,

Submit enquiry = G &

Figure 5: Showing "Submit enquiry Mn on MyEngME screen :'f\\

On submission, you will receive an%reply. J\ l‘b
ik

- .
Thank you for your recent submission received 11/10/2022.

Revenue will review this submission and will contact you within 35 working days if further information is
required, or if a compliance intervention is to take place.

If, after 35 working days, you have not received a response in relation to your request for clearance under
sections 1034 and 1043 Taxes Consolation Act 1997, you may distribute the sales proceeds to the non-resident
vendor.

Revenue will not hold the representative, i.e., solicitor, acting in the disposal of the asset liable for the relevant
taxes where it can be shown that a completed submission was made in accordance with the guidelines as set out
in the tax and duty manual Part 45-01-05.

It should be noted that, in order for your submission to be valid for clearance purposes, the required
documentation and returns as outlined in Part 45-01-05 must accompany the submission. Where the required

documentation and returns as per the TDM are not submitted, then the submission will not be considered valid,
and this online deemed clearance process will not apply.

Figure 6: Showing the text that auto replies when a CGT — Non-Resident’s clearance request is 0

submitted Q
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6. This reply will be available in your previous MyEnquiries if it is required for
your records.

Archive Enquiry ID Date Enquiry relates to More specifically Reference Status

O Previous Enquiries Search previous enquiries
d

O 2210-91 :;1526)'10111 Capital Gains Tax (CGT) Non Residents Received >

Fiﬁghowing the previous enquiries screen on MyEnquiries
L

o
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